This conclusion is based on undisputed  evidence which shows;

1.      That if C&B^s  unneeded mining equipment had been
contributed  as  part of the capital  contribution  of
NBC,   or

2.      If the unnecessary leasing arrangement had  not been
used   to  create  a dearth of working  capital  while
funneling  funds   to Clark and Bush through  C&B,

there would have been no deficit  in NBC's operating  account  or balance
sheet  for   the  three  years  of its  operation*

Turning now to   the  claim  that the  Individual   penalties assessed
are  excessive  in  the  light  of  the  negligence,   gravltyj   and   the operator's
history or prior violations,  I find that for  the reasons  detailed  in  the
Secretary's motion as  supported by the  uncontradicted   affidavits  of  the
inspectors Involved  the penalties assessed for  the violations charged
are,   with one exception,   fully warranted and  in accord with   the statutory
criteria.   12/

The exception  is   the charge  that  the operator  was  violating  its
approved roof control  plan  by driving two entries  four  to  eight  feet  in
excess of the  20 foot  width  specified.     This violation was  aggravated
by the  fact  that  (1)  two scoop operators were required   to work under
unsupported  roof;   (2)   that   it was a violation which  the operator knew
or should have know existed;  and  (3)  that during   the   previous  14 month

12/    I specifically find   that NBC's history of  prior violations,  approxi-
mately 200 over a three year period at an average rate  of  66 per month is
Indicative of a  serious lack of concern  for mine  safety on  the  part  of  the
operator.

1874ude evasion of  either  corporate
